Divorce and retirement funds
The Divorce Order
The legislation
The Divorce Act was amended in 1989 to make provision for the division of “pension interest”
between parties of a divorce (excluding those married out of community of property without the
accrual). At that time, the non-member spouse had to wait until the pension benefit accrued to
the member, before he/she could get their share (no growth accrued on that amount).
The “clean break” was introduced in the Pension Fund Act through the amendment of Section
37D(1)(d) (effective 13 September 2007) to allow a retirement fund to deduct from the
member’s benefit or minimum individual reserve:
- any amount assigned to a non-member spouse in terms of a divorce order granted under the
Divorce Act, and
- employee’s tax required to be deducted or withheld as per the Income Tax Act.
A further amendment was made in 2008 to make the “clean break” applicable to all divorce
orders granted after 1989. The amount allocated to the non-member spouse has to be paid to
that person or to an approved retirement fund of his/her choice.
Deferred pensions
The Financial Services Laws General Amendment Act, 45 of 2013 brought about a change to
section 37D of the Pension Funds Act, to extend the ‘clean break’ to deferred pension benefits.
The amendments became effective on 28 February 2014.
Section 37D(1)(d)(i) provides that an amount assigned to a non-member spouse in terms of a
decree of divorce granted under section 7(8) of the Divorce Act or in terms of a court order in
respect of the division of assets of a marriage under Islamic law may be deducted from:
-

a deferred pensioner’s benefit,
member’s interest, or
minimum individual reserve, or
the capital value of the pensioner’s pension after retirement.

The intention of the legislature is clear - that the same rules should apply to deferred
pensioners’ benefits as applies to active members. However, the Divorce Act wording has not
been amended to reflect this.
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Pension interest
In terms of the Divorce Act, section 7(8), it is only the pension interest, as defined, that is
included in the divisible assets upon a divorce of persons married in community of property or
with the accrual system. It does not provide for the inclusion of:
-

a deferred pensioner’s benefit,
member’s interest, or
minimum individual reserve, or
the capital value of the pensioner’s pension after retirement.

Pension interest is defined to be the following:
-

in the case of a retirement annuity, it is the contributions made to the fund from inception
until the date of divorce, plus simple interest at the rate published by the Minister in the
Government Gazette from time to time (9.75% per annum (January 2020));
in the case of a pension or provident fund, it will be the resignation benefit the member
will be entitled to on the date of divorce; and
in the case of a preservation fund, it will be the termination benefit the member will be
entitled to on the date of divorce.

Important note –
-

-

For a claim to be successful against a spouse’s retirement fund, that spouse must be a
member of the fund on date of divorce. Therefore, where a spouse resigned from
his/her employer prior to the date of divorce and their employment contract ceased,
there can no longer be a claim against that spouse’s pension or provident fund as they
are no longer a member of the fund.
The Divorce Act clearly states that the pension interest is only included in the divisible
assets when dealing with marriages in community of property and marriages that are out
of community of property with the inclusion of the accrual. It does not provide for out of
community of property where the accrual is not included and therefore divorce orders
issued in respect of these marriage types cannot be actioned by the fund.

The Government Employee Pension Fund
Current treatment of a divorce settlement
The payment of a divorce benefit to a non-member spouse in terms of a divorce order will result
in a debt being created against the member’s fund benefit (debt and interest model). This debt
is equal to the amount paid to the non-member spouse and it will build up, with interest, up until
the member exits the fund.
Amended treatment of divorce settlement
The GEPF Law has been amended on 23 May 2019 and once implemented it will bring an end
to this divorce debt being created. Instead, the payment of a divorce benefit to a non-member
spouse will result in a reduction of the member’s years of pensionable service (remember the
year’s pensionable service has a direct impact on the benefit that the member is entitled to).
This is being referred to as the service reduction model.
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The change was implemented on 1 August 2019. Members that had divorce debt have a
choice of either remaining with the debt and interest model or to move to the service adjustment
model. They will have until 22 May 2020 to make their choice, after which all those members
that did not make a selection will automatically be moved to the service reduction model.
The tax implications of the implementation of the clean-break principle are as follows:
Tax implications
If the divorce order was granted before 13 September 2007 and the benefit is deducted from
the individual reserve on or after 1 March 2009, the amount will be totally tax-free. If the
divorce order was granted after 13 September 2007 and the benefit was deducted from the
individual reserve:
- before 1 March 2009, the member was liable for the tax. (He/she could claim it back from
the non-member spouse);
- after 1 March 2009, the non-member spouse is liable for the tax. The non-member spouse
can elect to have the amount transferred to another approved fund tax-free.
(The tax table applicable to retirement fund withdrawals will apply.)
Where the funds are from the GEPF, the pre-98 tax-free amount will apply to the non-member
spouse’s share of the benefit, proportionately.
The divorce order wording
In practice, payment to the non-member spouse is often hampered due to the divorce order
wording being incorrect. This can be avoided by taking note of the following guidelines as
prescribed by the Pension Funds Act:
- the retirement fund must be identifiable from the divorce order – name the fund by its
registered name and indicate the number of the fund member policy,
- reference should be made to an amount or a percentage of pension interest as defined in the
Divorce Act to be deducted from the member’s benefit or member’s minimum individual
reserve,
- the fund must be instructed in the settlement agreement to make payment or transfer of the
amount assigned to the non-member spouse,
- the fund member policy cannot be ceded to the non-member spouse, so this instruction
should not be made in the divorce order.
Example of acceptable wording for Momentum


The plaintiff is a member of the Momentum Retirement Annuity Fund (“the fund”), policy number
012075068.
 The defendant is entitled to R361 959 of the pension interest in the fund as defined in section 1 of
the Divorce Act*.
 The fund is ordered to pay or transfer the assigned portion of the pension interest to the
defendant or an approved fund on her behalf in terms of section 37D(4) of the Pension Funds
Act.
Note - * In the case of a preservation fund, the reference should be to section 1 of the Divorce Act, read
together with section 37D(6) of the Pension Funds Act.
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Important:
Submit a draft divorce agreement to the fund in question for sign off prior to having it be made
an order of the court. If the order is worded incorrectly, the fund will not be able to act on it and
the divorce order will have to be amended, which is time consuming and costly.
The Maintenance Order
The legislation
Section 37D(1)(d)(iA) of the Pension Funds Act provides for the deduction of any amount
payable in terms of a maintenance order as defined in section 1 of the Maintenance Act from:
- a member’s or a deferred pensioner’s benefit, or
- a member’s interest, or
- a member’s minimum individual reserve, or
- the capital value of a pensioner’s pension after retirement.
Section 1 of the Maintenance Act defines a maintenance order as any order for the payment,
including the periodical payment, of sums of money towards the maintenance of any person
issued by a court in the Republic.
Where a member fails to meet their obligation to pay maintenance under a maintenance order,
the non-member may approach the court to obtain a maintenance order against the fund,
directing the fund to deduct the maintenance from the member’s minimum individual reserve in
the retirement fund. In this instance the order is issued against the fund in addition to the
member and the fund has to adhere to it. If the fund does not adhere to this order, the fund will
be in contempt of court.
Income tax implications
Section 7(11) of the Income Tax Act applies in this instance (part of the deeming provisions),
read with paragraph (f) of the remuneration definition in the Fourth Schedule.
The result is that the maintenance order payments made to the non-member spouse is seen as
remuneration of the member and is deemed income in the hands of the member and therefore
subject to income tax in the hands of the member.
In practice, where a payment is made in terms of such an order, the tax is not deducted from
the maintenance amount, instead, the full amount payable plus the tax liability is deducted from
the member’s benefit or minimum individual reserve. Therefore the maintenance amount plus
the tax on this amount is taxed in the hands of the member at the marginal tax rate.
There is no tax directive required and a tax certificate is issued to the member.
SARS issued Interpretation Note 89 that clarified the tax treatment of maintenance payments
that are deducted from an active member’s minimum individual reserve and the tax-on-tax
relating to this payment.
SARS recommended the following formula to calculate the tax-on-tax effect:

Page 4 of 5

1. Calculate the tax on the amount awarded under the maintenance order,
2. Multiply the tax determined in step 1 by 100/(100-marginal tax rate applicable),
3. Add the amount determined in step 2 to the amount of the maintenance award.
Where the grossed up amount determined in step 3 falls into a higher tax bracket than the tax
bracket applied in step 2:
4.
5.
6.
7.

Calculate the additional tax on the grossed up amount,
Subtract the amount determined in step 2 from the tax calculated in step 4,
Multiply the figure determined in step 5 by 100/(100-marginal tax rate applicable).
The taxable benefit derived by the member is equal to the result of step 2 plus the result
of step 6.
8. Add the taxable benefit to the amount of the maintenance award to arrive at the
member’s income.
The following example will illustrate the calculation:
Abigail received a maintenance order in her favour against Momentum Retirement Annuity
Fund. In terms of this order, the fund has to pay her an amount of R100 000. Clive, the
member of the fund, is currently on a marginal tax rate of 26%.
To determine the total amount to be deducted from the member’s minimum individual reserve,
the following calculation is done:
1. R100 000 x 26% = R26 000
2. R26 000 x (100/(100-26)) = R35 135
3. R100 000 + R35 135 = R135 135
If one assumes that the additional gross income results in his marginal tax rate being increased
to 31%, the following steps must be done to determine the total amount to be deducted from the
member’s minimum individual reserve to result in Abigail receiving R100 000:
4.
5.
6.
7.

R135 135 x 31% = R41 892
R41 892 - R35 135 = R6 757
R6 757 x (100/(100-31)) = R9 793
R135 135 + R9 793 = R144 928

Tax on R144 928 @ 31% = R44 928 resulting in a net amount being paid of R100 000.
Disclaimer:
The views and/or opinions expressed in this article have been prepared as a primary source of information and are
not a recommendation for the conclusion of a transaction. This article has been prepared for general information and
not having regard to any particular person’s financial planning, tax planning, investment needs and objectives. No
representation is given, warranty made or responsibility taken as to the accuracy, timeliness or completeness of any
information contained in this article and Momentum Metropolitan Life Limited will not be liable in contract or in delict
or otherwise for any loss or damage arising as result of the reader relying on any such information (except in so far
as any statutory liability cannot be excluded).
Please note: Any unauthorized copying or reprinting or publishing in any other publications, webpages or emails are
strictly prohibited.
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